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CLARIFICATION NO.8

EUSPA/OP/11/21
(EUSPA PKI)

Concerning the participation conditions applicable to the present procedure, with the present
note EUSPA aims to clarify the following aspects:

point 9 of Corrigendum 2 shall be applicable, except the statement “No waiver to the
participation conditions under letter a) and b) above is envisaged for tenderers (prime
contractors) and subcontractors”. Such statement shall be disregarded as it was included
due to a clerical error.

Only the text in red in point 1 of Corrigendum 3 “Additional guidelines on the criteria which
will be applied and the circumstance which will be taken into account by the contracting
authority and the competent tender evaluation boards to assess the situation of dominant
influence are contained in Annex 1.3 — Part 3” shall be considered as part of the
corrigendum.

On the basis of the above, the consolidated version of relevant section of Tender Specifications is
copied below for the sake of clarity:

1)

Section 2.5 ‘Conditions for participation / Establishment requirement’ is amended as
follows:
In accordance with Article 24(1) of the Space Regulation, in order to preserve the security,
integrity and resilience of the operational Union systems, taking into account the objective
to promote the Union's strategic autonomy, in particular in terms of technology across
key technologies and value chains, while preserving an open economy, the participation
to this tender is open to economic operators compliant with the three cumulative
conditions laid down in Article 24(2) of the Space Regulation, and specified here:
a) legal entities established in a Member State with their executive management
structures established in that Member State.
- ‘executive management structure’ means the body of the legal entity appointed
in accordance with national law and which, where applicable, the chief executive

officer or any other person having comparable decisional power, and which is
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empowered to establish the legal entity's strategy, objectives and overall
direction, and oversees and monitors management decision-making;

- Economic operators are considered established in the EU when they are formed
in accordance with the law of an EU Member State, and have their central
administration, registered office and principal place of business in an EU Member
State (if legal persons) or they are nationals of one of the EU Member States (if
natural persons).

b) economic operators committing to carry out all relevant activities in one or more

Member States; and

c) legal entities not being subject to control by a third country or third country entity.

For the purpose of this provision ‘control’ means the ability to exercise a decisive

influence over a legal entity directly or indirectly through one or more intermediate

legal entities.
These participation conditions will be evaluated and shall be met at the moment of
submission of the Tender on each step of the procurement and throughout the whole

duration of the resulting contract by:

- prime contractors

- core team members involved in security relevant activities;

- subcontractors involved in security relevant activities
In case of any changes related to the compliance with these participation conditions, the
economic operator, which was awarded a contract, is obliged to inform the contracting

authority about the changes without delay.

The document entitled “criteria for assessment of participating conditions” available in
Annex 1.3 — Part 1 describes the information to be provided by the candidates (including
(i) prime contractors and (ii) core team members and subcontractors involved in security
relevant activities) which will be used to assess the criteria a), b) and c) above. Please note
that for the assessment of control the filling, signature and submission of the Declaration
of Ownership and Control in Annex |.3 - Part 2 is required. Additional guidelines on the
criteria which will be applied and the circumstance which will be taken into account by the
contracting authority and the competent tender evaluation boards to assess the situation

of dominant influence are contained in Annex .3 — Part 3.
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Candidates (including the prime contractor, core team and subcontractors) who have
formally submitted the information/documents/supporting evidence requested in the
Annex 1.3 in another procedure of the European Commission or EUSPA (notably in the
frame of the EU regulations 2018/1092, 2021/697 or 2021/696), have no obligation to
repeat the exercise, if the time that has elapsed since the issuing of the
information/documents/supporting evidence does not exceed one year at the time of
submission of the proposal and area still valid at that date. In this case, Candidates shall
declare on its honour that the documentary evidence has already been provided in a
previous procedure as per the above, provide reference to that procedure (in the Annex
to the Cover letter) and confirm that there has been no change in the situation. Upon
request of the Contracting Authority, the information/documents/supporting evidence

already submitted as per the above, shall be resubmitted.

EUSPA may waive the condition under point a), b) and c) above for tenderers (prime

contractors) and subcontractors involved in security relevant activities.

The contracting authority may decide to waive the conditions laid down in points a) and/or
b), above, only if no substitutes are readily available in the Member States, the
legal entity is established in a country which is a member of the EEA or EFTA and which
has concluded an international agreement with the Union under Article 7 of Regulation
(EU) 2021/696 and subject to the contractor providing assurances regarding the
protection of European Union Classified Information (EUCI) and the integrity, security and
resilience of the Programme’s components, their operation and their services, as laid
down in Article 24 of Regulation (EU) 2021/696, as confirmed by the Competent authority

of the relevant EU Member State or EEA/EFTA state.

The contracting authority may decide, upon a motivated and justified request, to waive

the condition laid down in point c), above.

When the request for waiver refers to point c) above, it shall include the assessment from
a competent authority(ies) of the Member State in which they are established

guaranteeing that:
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1) control over the entity is not exercised in a manner that restrains or restricts its ability

to:

(i) carry out the procurement; and

(ii) deliver results, in particular through reporting obligations;

1) the controlling third country or third country entity commits to refrain from exercising
any controlling rights over or imposing reporting obligations on the entity in relation to

the procurement; and

I) the entity in question has taken all the necessary measures to comply with Article 34(7)
of Regulation 2021/696 in particular with regards to the protection of EU classified

informations.

The waiver under point c) will not be automatically granted even if the conditions 1), Il)
and Ill) above are met and the entity provides the assessment of a competent authority
as regards its guarantees. The decision on the waiver shall be taken having regard to the

objectives laid down in Article 24 (1) of the Regulation 2021/696.

Participation conditions for subcontractors NOT involved in activities where it is deemed

necessary and appropriate to preserve security, integrity and resilience of the

operational systems of the European Union)

Article 176 of Regulation 2018/1046 shall apply for the participation of all other
subcontractors that do not carry out activities where it is deemed necessary and
appropriate to preserve the security, integrity and resilience of the operational systems of

the European Union.

- End of document -



